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EPA FinAlizEs ClEAn PowEr 
PlAn: now whAt? 

BY: Channing J. Martin

President Obama unveiled on August 3 what has 
been billed as the Administration’s biggest initiative 
yet to regulate carbon emissions.  Although the 
final regulations that form the Clean Power Plan are 
ostensibly aimed at reducing emissions from existing 
fossil fuel-fired power plants, the reality is that they go 
much further and require a portfolio of measures that 
will affect other aspects of the economy.  The basic 
requirement of the Plan is that states are to put in place 
programs designed to reduce overall nationwide carbon 
emissions from existing power plants by 32%  by 2030 
compared to 2005 levels.  (Power plants produce 
approximately one-third of the CO2 emissions in the 
United States.)  Each state has been assigned individual 
interim and final CO2 reduction goals and can choose 
among the programs and plans it will use to achieve 
them.

The proposed rule had four “building blocks” states 
could use to design their programs:

•	 Displacing coal fired and coal/oil fired generating 
capacity with more combined-cycle natural gas 
generating units;

•	 Increasing the use of renewables, completing 
nuclear units under construction, and avoiding 
retirement of some nuclear units;

•	 Expanding programs to increase more efficient 
use of energy by consumers; and 

•	 Improving the average heat rate of coal-fired 
generating units by 6%.

  

The final rule dialed things back.  It (i) eliminates the 
consumer energy efficiency building block, (ii) places 
more emphasis on renewables than originally proposed, 
(iii) eliminates the credit that states could get by 
prolonging the life of nuclear units, and (iv) reduces 
the credit states can get for heat rate improvements at 
power plants.  It also increases the overall 2030 goal 
from 30% to 32%.  One bright spot in the final rule 
is the “safety value” provision.  It allows plants to run 
harder for up to 90 days during emergencies, including 
extreme weather conditions, and not have their 
increased emissions count toward the state’s goals.   
  
Virginia, North Carolina and South Carolina came away 
better than expected under the final rule.  Both their 
final and interim emission goals are less stringent than 
proposed.  The final 2030 goal for all states ranges from 
771 lbs. of CO2 per megawatt hour in states that have 
only natural gas plants to 1,305 lbs. per megawatt hour 
in states that have only coal/oil-fired plants.  Virginia’s 
2030 goal is 934 lbs., North Carolina’s goal is 1,136 lbs., 
and South Carolina’s goal is 1,156 lbs.  All three states 
have  – in EPA’s words – “moderate goals.” 

Now what?  States are required to submit their plans 
to EPA by September, 2016, but may request up to 
two more years if they need it.  They must begin 
implementation by 2022.  In the meantime, get ready 
for the tidal wave of litigation.
 
Will the Clean Power Plan survive?  It’s hard to say, 
but the odds are it will not.  The Administration had 
no chance of getting Congress to pass legislation 
regulating greenhouse gas emissions, so it opted 
to proceed by issuing regulations based on existing 
authority.  EPA says section 111(d) of the Clean Air Act 
gives it that authority, but this argument really “pushes 
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the envelope.”  Section 111(d) requires states to develop 
“standards of performance” for existing stationary 
sources and an implementation plan to achieve those 
standards.  EPA contends section 111(d) authorizes it 
to adopt a “systems-based” approach to regulating 
greenhouse gas emissions from these plants, but there 
is a strong argument that section 111(d) authorizes EPA 
to regulate emissions only from the plants themselves.  
If that’s not the case, then section 111(d) gives EPA 
broad authority to regulate vast swaths of the economy 
far outside the fenceline of the emission sources 
themselves.      

This is just the beginning of a long road to the Supreme 
Court.  Rest assured the road will be rocky.    

Court holds CoMPAny wAs 
PEnAlizEd twiCE For sAME 
ViolAtion 

BY: rYan W. trail

The North Carolina Court of Appeals recently issued an 
opinion that should help clear up this question:  When 
violations of water quality standards occur because of 
an unauthorized discharge, may penalties be imposed 
for both the discharge and the violations of water 
quality standards?   

The case concerned House of Raeford Farms, the 
operator of a chicken processing facility in Duplin 
County.  After receiving an anonymous odor complaint, 
NC DENR inspected Beaverdam Branch Creek and found 
sludge that appeared “visually similar” to the contents 
of Raeford’s wastewater lagoon.  Although there was 
no direct or physical evidence linking Raeford to the 
discharge, DENR assessed $75,000 in civil penalties 
based on circumstantial evidence.  That evidence 
included the close proximity and visual similarity of the 
sludge in the creek to the contents of Raeford’s lagoon, 
the absence of sludge upstream, and the fact DENR 
“ruled out” other possible upstream sources.  However, 
the most damaging piece of evidence may have been 
that Raeford hired a company at a cost of $20,000 to 
pump the sludge from the creek into Raeford’s lagoon 

once Raeford became aware of sludge in the creek.  
According to DENR, such an act is “unheard of” and 
could only be an admission by Raeford that it was the 
source of the sludge.  The Court of Appeals agreed, but 
did not agree with the assessment of penalties.

In assessing the civil penalty of $75,000, DENR assessed 
$25,000 for violation of North Carolina’s statute 
prohibiting a discharge to waters of the state in violation 
of water quality standards.  The other $50,000 was 
assessed for two separate violations of the state’s water 
quality standards: $25,000 for violating the dissolved 
oxygen (DO) standard and $25,000 for violating 
the settleable solids and sludge standard.  Raeford 
contested the penalty assessments.  The administrative 
law judge (ALJ) who heard the case decided that 
imposing penalties for the DO and solids standards 
was improper since Raeford had already been assessed 
a penalty for the discharge. Both DENR and Raeford 
submitted exceptions to the ALJ’s report, and the 
matter was heard by the Environmental Management 
Commission.  It decided to impose a $25,000 penalty 
for the discharge violation and one $25,000 penalty in 
total for both of the other violations.  On further appeal 
to Duplin County Superior Court, that court agreed 
with the ALJ and imposed a single $25,000 penalty for 
the discharge. It held that Raeford had been penalized 
“twice for the same violation.”

By the time the case arrived in the Court of Appeals, 
DENR had elected not to pursue a penalty for the DO 
violation.  Nevertheless, DENR continued to argue that 
a separate penalty for violation of the solids standard 
should be imposed in addition to the penalty for the 
discharge violation.  The court did not agree.  It held 
that a violation of the solids standard could not occur 
without violation of the discharge prohibition and that 
imposing two penalties under those circumstances was 
“duplicative and impermissible.” The court also said 
that in assessing the $25,000 penalty for the discharge, 
DENR failed to take into account the $20,000 spent 
by Raeford in responding to the release.  It therefore 
remanded the case with instructions to re-consider the 
amount of the penalty.

2

williAMs MullEn

http://www.williamsmullen.com/
http://www.williamsmullen.com/news/court-holds-company-was-penalized-twice-same-violation
http://www.williamsmullen.com/news/court-holds-company-was-penalized-twice-same-violation
http://www.williamsmullen.com/news/court-holds-company-was-penalized-twice-same-violation
http://www.williamsmullen.com/people/ryan-w-trail


williamsmullen.com

What’s the bottom line?  Just because a state agency 
says a company owes multiple penalties does not mean 
that’s the last word.  There are times when it makes 
sense to appeal to a higher authority.

House of Raeford Farms, Inc. v. North Carolina 
Department of Environment and Natural Resources, 
No. COA15-47 (July 21, 2015).

EPA rEJECts GEorGiA siP’s 
AutoMAtiC rEsCission 
PowErs 

BY: Ethan r. WarE

Rarely does EPA propose to reject state regulations 
during review and approval of a State Implementation 
Plan (SIP) under the Clean Air Act.  However, EPA 
did just that for the Georgia SIP which automatically 
rescinded federal standards in certain circumstances.

In 2011, Georgia submitted its SIP revisions for approval 
by EPA as required by 40 CFR 51.105.  The Georgia rules 
included a new definition for “subject to regulation,” 
which immediately vacated any federal air regulations 
repealed or otherwise vacated by a federal court in 
the future.  The state indicated in the SIP background 
documents that it did not wish to enforce a federal 
rule otherwise unenforceable by EPA.  The effect of the 
automatic revision, of course, would be to vacate SIP 
requirements without review and approval of EPA and 
without public notice.

EPA proposed to disapprove of the SIP revisions on July 
31, 2015.  Georgia’s revisions appear to contravene 
federal regulations which require any change to a state 
SIP to be approved by EPA before it goes into effect.  
The prospective invalidation of a regulation in the future 
without EPA approval would be inconsistent with that 
rule.

Written comments on the proposal must be received 
by August 31, 2015.  Companies may wish to support 
Georgia’s SIP revision.  Absent the revision, facilities 
in Georgia and other states remain subject to federal 

air standards until the state SIP is revised, even if the 
federal regulation is vacated by a federal court or EPA in 
the meantime.

80 Fed. Reg. 45636 (July 31, 2015).

FEdErAl GoVErnMEnt 
ContinuEs to tArGEt BiG 
CoAl 

BY: JEssiCa J.o. King

The United States Department of Interior’s (DOI) Office 
of Surface Mining Reclamation and Enforcement 
has proposed new regulations requiring coal mining 
companies to protect and restore streams impacted by 
nearby mining activities.  DOI’s draft Stream Protection 
Rule is just the latest move in the government’s “war 
on coal.”  In 2014, EPA forced hundreds of coal fired 
power plants to shut down or spend millions to get 
ready to comply with its proposed Clean Power Plan rule 
restricting carbon emissions.  Now, DOI is joining the 
fight against big coal.

Among other things, the proposed regulations require 
coal mines to:

•	 Test and monitor the condition of streams that 
their mining might impact before, during and 
after mining operations; and,

•	 Return streams and land around mining 
operations to their previous condition.

 
During the 60-day public comment period that ends 
on September 25, DOI will hold public hearings on the 
proposed rule in West Virginia, Kentucky, Pennsylvania, 
Missouri, and Colorado. However, the National Mining 
Association and representatives from affected states 
are already screaming foul, arguing the new rules 
are unnecessary, lack a scientific basis, and are being 
proposed to put coal mines out of business.   
While anti-mining activists support the proposed rule 
in principal, some complain it doesn’t do enough.  For 
example, unlike the current regulation that requires 
a 100-foot buffer zone between mines and nearby 
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streams, the proposed rule takes into account local 
conditions when establishing buffers rather than setting 
a single national standard. Therefore, environmentalists 
fear the buffer may be less than 100 feet in some places 
depending on hydrology and geology.
 
The proposed regulations were issued after six years of 
fighting among activists, industry and the government.  
The fight is not likely to end here.  If the litigation to 
be filed over EPA’s now final Clean Power Plan is any 
indicator, it will be years before a final Stream Protection 
Rule goes into effect.  Stay tuned.

80 FED .REG. 44436 (July 27, 2015).

EPA issuEs FinAl 
AMEndMEnts to 
CEMEnt Kiln nEshAP  

BY: Ethan r. WarE

Effective July 27, 2015, EPA amended key components 
of the National Emission Standard for Hazardous Air 
Pollutants (NESHAP) for new and existing portland 
cement kilns.  The changes, in part, were necessary to 
comply with a federal court’s ruling.

EPA originally promulgated emission limits for hazardous 
air pollutants (HAPs) from cement kilns in 2010.  The 
EPA standards established new stringent emission 
controls as a result of revised emission limits for mercury 
(Hg), hydrogen chloride (HCl), total hydrocarbons (TH), 
and particulates (PM).  Facilities must be in compliance 
by September 9, 2015.

In 2014, a federal court vacated the portion of the 
NESHAP that provided an “affirmative defense” to 
violations during equipment malfunctions.  Accordingly, 
EPA’s amended NESHAP permanently removes that 
defense from the regulation.

The new rule also clarified confusing portions of the 
rules:

•	 “Rolling average” is now defined as the weighted 
average of all monitoring data collected during a 
specified time divided by all production of clinker 
during those same production hours;

•	 “Run average” as used in monitoring requirements 
is amended to be the “average of the recorded 
parameter values for a run,” not the 1-minute 
parameter values for that run;

•	 Kilns may establish a relationship between average 
SO2 emissions to HCl concentrations as an 
alternative operating limit in certain circumstances.

A kiln must now meet NESHAP limits during 
malfunctions and, along with other revisions, work 
harder to demonstrate compliance with federal 
requirements.

80 Fed. Reg. 44771 (July 27, 2015).
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